JD(ATL)-11-05
St. Louis, MO

UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
DIVISION OF JUDGES
ATLANTA BRANCH OFFICE

ROAD & RAIL SERVICES, INC.

and Cases 14-CA-27983
14-CA-28026
AUTOMOBILE TRANSPORT CHAUFFEURS,
DEMONSTRATORS AND HELPERS, LOCAL
UNION NO. 604, affiliated with
INTERNATIONAL BROTHERHOOD OF
TEAMSTERS, AFL-CIO

and
SHOPMEN'’S LOCAL 518, Party to the Contract

Paula B. Givens, Esq., for the General Counsel.
James N. Foster, Jr., Daniel R Begian, and Geoffrey M.
Gilbert, Esgs., for the Respondent.

Mark Potashnick, Esq., for the Charging Party

Jeffery E. Hartnett, Esq., for the Party to the Contract

DECISION
Statement of the Case

George Carson Il, Administrative Law Judge. This case was tried in St. Louis, Missouri,
on January 10 and 11, 2005, pursuant to a consolidated complaint that issued on November 22,
2004.1 The complaint, as amended on December 20 and at the hearing, alleges threats of
discharge to employees if they did not sign dues check-off authorizations in violation of Section
8(a)(1) of the National Labor Relations Act and the unlawful recognition of, and maintenance of
a contract with, Shopmen’s Local 518 thereby unlawfully assisting that Union in violation of
Section 8(a)(2) of the Act, and encouraging membership in that labor organization in violation of
Section 8(a)(3) of the Act. The Respondent’s answer denies all violations of the Act. | find that
the recognition of, and maintenance of a contract with, Shopmen’s Local 518 did not violate the
Act. The Respondent did, on one occasion, threaten termination for failure to execute dues
check-off authorizations.

On the entire record, including my observation of the demeanor of the witnesses, and
after considering the briefs filed by the General Counsel, the Charging Party, and the
Respondent, | make the following

1 All dates are in 2004 unless otherwise indicated. The charge in Case 14—CA-27983 was filed
on August 16 and was amended on November 17. The charge in Case 14-CA-28026 was filed
on September 20 and was amended on November 8.
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Findings of Fact
I. Jurisdiction

The Respondent, Road & Rail Services, Inc., is a Kentucky corporation headquartered in
Louisville, Kentucky, engaged in the cleaning and preparation of railroad cars to transport newly
manufactured automobiles at various locations including three locations in the vicinity of St.
Louis, Missouri, the only locations involved in this proceeding. The Company, in conducting its
business, annually provides services valued in excess of $50,000 directly to customers located
outside the State of Kentucky. The Company admits, and | find and conclude, that it is an
employer engaged in commerce within the meaning of Section 2(2), (6), and (7) of the Act.

The Respondent admits, and | find and conclude, that Automobile Transport Chauffeurs,
Demonstrators and Helpers, Local Union No. 604, affiliated with International Brotherhood of
Teamsters, AFL-CIO, is a labor organization within the meaning of Section 2(5) of the Act.

The Respondent admits, and | find and conclude, that Shopmen’s Local 518, affiliated
with International Association of Bridge, Structural, Ornamental and Reinforcing Iron Workers,
the Union, is a labor organization within the meaning of Section 2(5) of the Act.

II. Alleged Unfair Labor Practices
A. The Alleged Unlawful Recognition
1. Facts

This proceeding involves employees who work at three St. Louis area locations at which
the railroad cars that they clean and prepare for the shipment of new vehicles are located.
General Motors vehicles are assembled and shipped from Wentzville, Missouri, and Ford
vehicles are assembled and shipped from Hazelwood, Missouri. DaimlerChrysler products are
assembled at Fenton, Missouri, and transported by truck across the Mississippi River to Venice,
Ohio, from which they are shipped by railroad. Prior to July 2004, the cleaning and preparation
of the railroad cars at these locations was being performed by employees of Caliber Mechanical
Prepping, Inc., Caliber. Caliber performed this work pursuant to a contract with Norfolk Southern
Railroad. Caliber and Shopmen’s Local 518 were party to a collective-bargaining agreement
recognizing the Union as the exclusive collective bargaining representative of all hourly
employees at the foregoing three locations that was effective by its terms from January 14,
2002, through January 31, 2007.

On January 12, Norfolk Southern issued a request for proposals to perform the cleaning
and preparation work at 19 locations that it served. Road & Rail was performing this work at 6 of
the locations, and, on March 31, obtained the contracts to perform this work at all 19 locations.
Road & Rail's Vice President Robert Armine explained that the rebidding occurred in connection
with an industry-wide change pursuant to which the contractors would be paid a flat rate for
each railroad car cleaned and prepared for loading, rather then an estimate of the number of
hours of work that needed to be performed based upon Norfolk Southern’s estimate of the
number of railcars at a particular location. Of the 19 locations at which Road & Rail obtained the
contracts, 14 were unionized.

The pre-bid documents provided to Road & Rail reported that the employees were
represented by Iron Workers Local 518, actually Shopmen’s Local 518. On April 6, Attorney
James Webster, Counsel for the Respondent, contacted Duane Raab, Business Manager of
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Shopmen’s Local 518, to confirm that it did represent the employees of Caliber and to determine
whether there was an existing collective-bargaining agreement. On April 15, Vice President
Armine and Attorney Webster met with Business Manager Raab. Armine stated that it was Road
& Rail’s “intention to staff ... these three facilities ... with the existing employees.” Business
Manager Raab requested that Road & Rail recognize Shopmen’s Local 518, and Armine agreed
to do so. Road & Rail informed the Union that it “desired to negotiate changed terms and
conditions of employment from those existing under the Caliber ... collective bargaining
agreement.” Thereafter, on May 10, Armine wrote Raab stating, in pertinent part:

Following our meeting of April 15, 2004, | am forwarding this letter to you to confirm the
fact that it is our intention to retain a substantial portion of the complement of those
employees you presently represent at those locations we have sought contractually. As
a condition of further employment, however, we recognize that we have an obligation
recognize the lIron Workers union as the exclusive collective bargaining agreement in
that regard.

Obviously the sooner we can reach agreement, the sooner copies of the agreement can
be prepared and distributed to those employees in advance of our assumption of
operation date which is tentatively set for early July 2004.

Raab responded by letter dated May 11:

| received your correspondence dated May 10, 2004. | am available over the next
several weeks on Thursday, May 13" and May 20™ to meet and begin negotiations in
regard to an agreement concerning those employees whom you intend to retain as well
as those which you intend to hire at locations in St. Louis where the Iron Workers
presently have a collective bargaining agreement. We appreciate this good faith effort on
your part and also appreciate the effort on your part to reach an agreement in an
expeditious manner to ensure the rights of those employees we represent. If you have
any questions please do not hesitate to call me as well.

Armine and Webster met again with Raab on May 13 for two or three hours. Road & Rail
presented Raab with a contract that the company had typically used, and Raab presented the
Shopmen’s contract. Thereafter, Attorney Webster and Raab met “for purposes of collective
bargaining” on June 9, 11, and 14. On June 14, Road & Rail and the Union executed a
collective-bargaining agreement effective July 10, the date that Road and Rail was to begin
work at the Wentzville location. The basic terms of employment were not changed. The hourly
wage for “preppers” remained at $9.55 per hour and the employee contribution for health
insurance remained the same, 20%. The record does not establish whether the total premiums
for the coverage provided by Road & Rail differed from the costs under Caliber. Caliber gave
four holidays, Thanksgiving, Christmas Eve, Christmas Day, and New Years Day plus 7
personal days, a total of 11. Road & Rail gave 7 holidays but no personal days. Although the
brief of the Charging Party lists drug testing and the requirement that employee have a drivers
license as a change in conditions of employment, Section 24.2 of the contract between Caliber
and Shopmen’s Local 518 establishes that Caliber employees were subject to drug testing and
employee Edward Morton testified that employees had “to be able to drive.”

David Lawshe, Area Manager for Road & Rail, coordinated the hiring of employees. All
Caliber employees were given the opportunity to submit applications on May 19, and, of the 43
individuals employed by Caliber, 38 did so. Actual offers of employment were not made until
about a week before Road & Rail assumed the operations at the separate St. Louis area
locations. Wentzville employees were hired on July 12, Hazelwood employees began on July
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26, and Venice employees began on July 31. The employees were not advised of the terms and
conditions of their future employment when they submitted applications. They were informed
that Road & Rail would require them to take a drug test and would perform a background check.
When employee Darrell Essex filled out his application he asked the Road & Rail representative
“about benefits and insurance, ... vacation and stuff like that.” The representative replied that
“he didn't know.” Essex asked whether Road & Rail would “hire back all employees from
Caliber” and was told that, although there was no guarantee, “we would get first consideration at
the job before they put an ad in the paper, ... that, in order to get the job, we would have to pass
... a background test and a drug screen.” No advertisements for these positions was ever
placed.

Vice President Armine explained that the background check was a motor vehicle record
check to assure that all applicants correctly reported any violations and to assure that all had a
valid drivers license. Employee Edward Morton confirmed that possession of a valid driver’s
license was a job requirement with Caliber, “we have to be able to drive,” and that the
employees at Hazelwood, where he worked, were specifically told that that they needed to take
care of any problem with a “suspended license or anything like that.” Section 24.2 of the
contract between the Union and Caliber provided that Caliber had the right to “formulate and
enforce programs consistent with the ‘Drug Free Workplace Act™ and would require
preemployment drug tests. Armine testified that Road & Rail had the same preemployment
requirements at all its locations, that “Caliber’s ... hiring policies ... were very similar to ours,”
and that he, therefore, “had a high degree of confidence” that the Caliber employees would
meet the foregoing prerequisites for employment. Road & Rail followed the same procedure that
it followed in St. Louis at the other locations where it obtained the Norfolk Southern contract,
including locations where employees were represented, one of which was at Wayne, Michigan,
where the employees are represented by a Teamsters local.

Area Manager Lawshe admitted that some Caliber employees were found not to be
gualified for employment with Road & Rail. Employee Darrell Essex asked Supervisor Parnell
Walker why four individuals whom he named had not been hired, and Walker told him that two
had failed the drug test and the two others had invalid driver’s licenses. Essex testified that
Walker said that he received his information from Supervisor Bob Murphy, but Murphy denied
knowing the reason for rejection or giving such information to Walker. Walker did not testify.
Whether true or not, | credit Essex that he was told that the four employees had failed.

Vice President Armine explained that Road & Rail planned to reduce staffing at the
Norfolk Southern facilities that it had previously served as well as at the ones it had obtained
and that this was dictated by pricing because Norfolk Southern would be paying only for cars
cleaned rather than for estimated hours on the basis of projected volume. Caliber had operated
with 45 employees. Road & Rail staffed the locations with 23 employees. Two Caliber
employees, Parnell Walker at Hazelwood and Kenneth Tourville at Venice, were hired as
supervisors by Road & Rail. At Wentzville, instead of the 19 employees working for Caliber,
Road & Rail hired 12, 11 of whom had been working for Caliber. At Hazelwood, instead of 21
employees, 8 were hired, 6 of whom had been working for Caliber, plus Walker who had been
an employee but was hired as a supervisor. Of the two employees hired at Hazelwood who had
were not working for Caliber, one had worked for Caliber in the past. At Venice, instead of the 5
employees working for Caliber, 3 employees were hired, all of whom had been working for
Caliber, plus Tourville who had been an employee but was hired as a supervisor. As the above
totals reflect, 20 of the 23 employees hired by Road & Rail, plus two new supervisors, had been
working for Caliber immediately prior to Road & Rail commencing operations.

On July 12, the day Road & Rail hired employees at Wentzville, Area Manager Lawshe
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informed the employees that they continued to be represented by Shopmen’s Local 518, that
“they were still in the same union that they had [been] with Caliber.” Employees signed a receipt
for the Associate Handbook that they received. The receipt acknowledges that the employee
understands that “the terms and conditions of my employment are as set forth in the collective
bargaining agreement between the company and the union” and that the Handbook does not
alter those terms “unless specifically set forth.” Lawshe recalled that, on July 12, former
employee Larry Vincent complained that “their representative wasn’t answering their calls.”
Lawshe suggested that the employees go to the next union meeting. Vincent did not state that
the Wentzville employees did not want to be represented by Shopmen’s Local 518.

Vincent testified that, as early as May, employees at Wentzville expressed
dissatisfaction with the representation that they were receiving from the Union, but he did not
state the basis for their dissatisfaction. Vincent recalled that, after he was hired by Road & Rail,
supervisor Steve Mills advised employees that they needed to elect a shop steward. In a pretrial
affidavit, Vincent stated that this occurred on July 13 and that, on that date, the employees
“deliberated and decided they wanted to vote Local 518 out.” He admitted that there was no
communication with any supervisor or manager regarding any employee dissatisfaction.

On July 21, Vincent attended a Shopmen’s Local 518 meeting and, at that meeting,
informed Local 518 President Mark McGilvray that “we were dissatisfied with their
representation and that we had vote[d] them out.” There is no evidence of a formal vote.
Regardless of when the dissatisfaction with Shopmen’s Local 518 among the Wentzville
employees was first expressed, there is no evidence that it was expressed to the Union prior to
July 21. There is no evidence that a desire not to be represented by Shopmen’s Local 518 or
any reference to a vote by the Wentzville employees was ever communicated to the
Respondent. Employee Vincent had no contact with the Teamsters Union until August 11 or 12.

Employees Edward Morton and Darnell Essex, notwithstanding contradictory recollection
of the dates, place themselves together in two conversations among second shift employees at
Hazelwood while Parnell Walker was present in the same 30 by 20 foot room doing paperwork.
The employees discussed dissatisfaction with Shopmen’s Local 518. The same five or six
employees, including Morton and Essex, were involved in both conversations, the first of which
occurred prior to Walker being hired as a supervisor by Road & Rail on June 28. Walker went to
training in Kentucky and returned on July 3. During the week of July 5-8, when Hazelwood was
still being operated by Caliber, Walker worked at Wentzville as a supervisor on first shift and
then worked for Caliber as an employee for 29 hours. The second conversation occurred after
Walker returned from training and would have occurred between July 5 and 8. After the second
conversation, Essex spoke alone with Walker, stating that the employees did not want to be
represented by Shopmen’s Local 518. Walker replied that Essex needed to get in touch with
Shopmen Business Agent Raab before the St. Louis area employees “missed out on better pay,
benefits, [the cleaning of] uniforms ... things like that that they had at other facilities.” Essex
made no effort to contact the Union. Morton testified that he also spoke separately to Walker.
When initially asked what he told him, Morton answered, “Just that none of us wanted the
Union.” | do not credit his later embellishment of this testimony.

Essex recalled that Walker was at the same table as the employees when the first
conversation occurred. | find that he was mistaken in this regard. The fact that both he and
Morton spoke directly to Walker establishes that neither was certain that Walker either
overheard the conversations among the second shift employees or understood any comments
to mean that the employees did not want to be represented by the Union rather than that they
disagreed with some Union action or inaction. Walker did not testify. | find that Essex and
Morton did tell Walker that the employees did not want to be represented by the Union. There is
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no probative evidence that their comments related to any employees other than the five or six
second shift employees at Hazelwood.

After being hired by Road & Rail on July 26, Essex called Teamsters Local 604 on July
27. After speaking with a Teamsters representative, Essex began soliciting authorization cards
on behalf of that union on August 2. Teamsters Local 604 filed a petition for an election in a unit
consisting of 10 employees, presumably the Hazelwood location, on August 11. A separate
petition for the Wentzville location was filed on August 16. When Local 604 learned that the
petitions were being dismissed because of Road & Rail’s collective-bargaining agreement with
Shopmen’s Local 518, the Teamsters representative advised Essex of this fact.

Essex contacted President McGilvray on August 23, who confirmed that there was a
contract. McGilvray testified that he provided a copy of it from his file to Essex. Essex
acknowledges receipt of the contract but testified that it was not immediately provided because
it had been sent to Washington D.C. for approval by the International Union. Counsel for the
Charging Party questioned President McGilvray regarding the requirement of approval by the
International Union as reflected on four pages of its constitution and by-laws.2 The Charging
Party’s brief does not mention this matter presumably because the Charging Party is aware that
the Board holds that approval by an international union “as to form” is “merely a perfunctory or
ministerial act “ and that “an otherwise valid agreement will be binding on the parties regardless
of whether the approval is actually secured.” Buschman Co. 334 NLRB 441, 443 (2002).

2. Analysis and Concluding Findings

The complaint alleges that the Respondent granted recognition to, and maintained a
contract with the Union “even though Shopmen’s Local 518 did not represent a majority of the
Unit” and “even though Respondent had yet to employ any Unit employees or commence
normal business operations” thereby assisting the Union in violation of Section 8(a)(2) of the Act
and encouraging membership in the Union in violation of Section 8(a)(3) of the Act.

There is no evidence that the Union did not represent a majority of the unit employees at
any time. Prior to Road & Rail's commencement of operations, all hourly employees of Caliber
at the three St. Louis area locations were represented by the Union pursuant to a contract that
contained a valid union security provision. Road & Rail hired its entire employee complement
prior to August 1. The only evidence of disaffection of any employees with Shopmen’s Local 518
prior to their employment by the Respondent is the statements by employees Essex and Morton
during the last week that they worked for Caliber at the Hazelwood location. Essex and Morton,
who had been conversing with the three or four other second shift employees, informed Parnell
Walker, who was still working on second shift for Caliber at Hazelwood, that the employees did
not want to be represented by Shopmen’s Local 518. Accepting that statement as an expression
of disaffection rather than dissatisfaction, it related to a maximum of six employees out of
Caliber’s total complement of 21 employees at Hazelwood. No employee had contacted
Teamsters Local 604. At Wentzville, where the Respondent hired 11 employees on July 12,
employee Vincent, after being hired, informed Area Manager Lawshe that “their representative
wasn’'t answering their calls.” Vincent acknowledged that he made no statement to any manager
or supervisor of the Respondent regarding a desire not to be represented by Shopmen’s Local
512. Expressions of dissatisfaction with the actions of a collective bargaining representative do
not establish disaffection. Torch Operating Co., 322 NLRB 939, 943 (1997).

2 Although received as Charging Party’s Exhibit 1, the four pages of the Union’s constitution and
by-laws are not included as an Exhibit because they were not submitted to the reporter.
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The merit of the complaint allegation relating to recognition of the Union prior to
commencement of operations is dependent upon the status of the Respondent as a “perfectly
clear” successor under the principles enunciated in NLRB v. Burns Security Service, 406 U.S.
272 (1972) and subsequent Board precedent. The first issue to be determined is whether the
new employer is, in fact, a successor. Although the parties did not stipulate that the Respondent
was a successor to Caliber, they did stipulate, and the record establishes, that the Respondent
employed more than 90 percent of Caliber's employees, that those employees perform the
same jobs, using the same tools and equipment, in the same working conditions, and are
subject to similar supervision as when they were employed by Caliber. The parties further
stipulated that the Respondent performed services substantially similar to those provided by
Caliber to Norfolk Southern, the same entity for which Caliber had performed the services. | find
a “substantial continuity” of operations. Fall River Dyeing Corp. v. NLRB, 482 U.S. 27 (1987).
The Respondent is a successor to Caliber.

The Supreme Court, in NLRB v. Burns Security Service, supra, held that, although a
successor “is ordinarily free to set initial terms on which it will hire the employees of a
predecessor, there will be instances in which it is perfectly clear that the new employer plans to
retain all of the employees in the unit and in which it will be appropriate to have him initially
consult with the employees' bargaining representative before he fixes terms.” Id. at 294.
[Emphasis added.] The Board, applying Burns, holds that a successor’s obligation to bargain
commences when the successor announces its intention to retain the existing employees. In
C.M.E., Inc., 225 NLRB 514 (1976) the Board modified the finding of the administrative law
judge who found that the successor’s obligation to bargain attached when the union requested
recognition. The Board, citing Burns, held that the “obligation to bargain, including the setting or
altering of initial terms of employment” commences on the date that the successor “made it
‘perfectly clear’ that it planned to retain all or substantially all of the employees.” This principle
has been applied in multiple cases including Helnick Corp., 301 NLRB 128, fn. 1 (1991), in
which the Board affirmed the administrative law judge’s finding that the bargaining obligation
attached on April 1 when the successor “informed employees that they could expect to be
retained, “ and New Breed Leasing Corp., 317 NLRB 1011 (1995) where the new employer
failed to hire current employees in order to avoid a bargaining obligation and, but for that action,
the respondent “would have hired” the predecessor's workforce and it was, therefore “obligated
... before it hired ... to recognize and bargain with the Unions representing the employees in the
two bargaining units ....” Id. at 1025.

C.M.E., Inc., 225 NLRB 514 (1976) was decided after the Board’s decision in Spruce Up
Corporation, 209 NLRB 194 (1974), enfd. on other grounds 529 F.2d 518 (4™ Cir. 1975). In
Spruce Up, a divided Board, applying Burns, held that it was not “perfectly clear” that the
workforce would be retained when, on February 6, 1970, the new employer, although stating
that “all the barbers who are working will work,” contemporaneously refused to recognize the
Union and “told the union representatives what he planned to pay the barbers,” a lower
commission rate than they were currently receiving. Ibid. Members Fanning and Penello, in
separate minority opinions, found that “all the barbers... will work” meant exactly that and,
having expressed the intent to hire all of the barbers on February 6, the bargaining obligation,
consistent with Burns, began on February 6. Chairman Miller and Member Jenkins
characterized the “all the barbers ... will work” statement as expressing only “a general
willingness to hire” that was not within the “perfectly clear” caveat in Burns, and that the
statement of the new employer “did not operate to forfeit his right to set initial terms.” Id. at 195.
Member Kennedy, who concurred with Chairman Miller and Member Jenkins in this aspect of
the decision but otherwise dissented and found no bargaining obligation, found that the
statement of a general willingness to hire was not controlling because the new employer “made
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clear to the union representatives on February 6 and to the Spruce Up barbers ... that he would
continue with the old work force only if they accepted the new commission rates which he
proposed to them.” Id. at 203 and fn. 11. Member Penello commented that the disregard of the
“all the barbers ... will work” statement by the majority constituted “a strained legal
psychoanalysis, [by which] they contend that, despite the plain meaning of his words, Fowler
[the new employer] did not really intend to retain the barbers. “ Id. at 207. Chairman Miller and
Member Jenkins found that the new employer had no bargaining obligation until the employees
accepted the new terms and constituted a majority of the new employer’s workforce. The
February 6 inception of the bargaining obligation found by Members Fanning and Penello was a
continuing obligation. Therefore, a majority of four Board members concurred that the new
employer was obligated to bargain, but the earliest date upon which they agreed the obligation
attached was in April when employees of the former employer constituted a majority of the unit.

In this case the Respondent, with no equivocation, announced its intention to staff the
three St. Louis locations with employees represented by the Union. On April 15, Vice President
Armine stated to the Union that it was Road & Rail's “intention to staff ... these three facilities ...
with the existing employees,” and, in response to the Union’s request, agreed to recognize the
Union. The plan to operate with fewer employees has no effect upon the Respondent’s
bargaining obligation. Shortly after the Burns decision, the Board held that the "plans to retain
all the employees in the unit" language in Burns would cover not only the situation where the
successor's plan includes “every employee in the unit, but also situations where it includes a
lesser number but still enough to make it evident that the union's majority status will continue.”
Spitzer Akron, Inc., 219 NLRB 20, 22 (1975), enfd. 540 F.2d. 841 (6™ Cir. 1976), cert. denied
429 U.S. 1040 (1977). The Board reaffirmed the foregoing principle in Galloway School Lines,
321 NLRB 1422 (1996), in which it pointed out that that the critical inquiry was whether “the
union's majority status will continue.” Although the new employer plans “to employ a smaller
workforce,” the employer is required to bargain when it is “apparent from the new employer’'s
hiring plan that the union’s majority status will continue.” Id. at 1427. The Respondent’s
undisputed intention to staff the St. Louis facilities from the cadre of existing employees, albeit
with a smaller number than had been employed by Caliber, established its obligation to bargain.

Unlike the situation in Spruce Up, Road & Rail expressed more than a general
willingness to hire existing employees. Vice President Armine stated Road & Rail’s “intention to
staff ... these three facilities ... with the existing employees,” and, consistent with Burns, C.M.E.,
Inc., and Galloway School Lines, consulted with the Union and negotiated the initial terms and
conditions of employment of the employees. Pursuant to the foregoing precedent, the
Respondent would have violated Section 8(a)(5) of the Act if it had not consulted with the
employees’ collective bargaining representative regarding their terms and conditions of
employment. Upon reaching agreement, the parties signed a contract reflecting the terms and
conditions of employment, effective on the date that the Respondent was to begin operations.

The General Counsel and Charging Party argue that the obligation to bargain did not
occur until the employees were actually hired, noting Road & Rail's required drug tests and
motor vehicle record checks. They cite the testimony of Lawshe, who, upon cross examination,
agreed with the General Counsel that, as a matter of logic, until they were actually hired, it was
not certain that former employees of Caliber would constitute a majority of Road & Rail's
workforce. As a matter of logic, it is not absolutely certain that any event, whether it be the sun
rising tomorrow or airline flight 643 arriving safely at its destination, will occur until it has
occurred. The requirement of precedent is that it be “perfectly clear” that the new employer
intends to hire a majority of the former employer’s work force. It was, as Lawshe testified, the
Respondent’s intention to hire its workforce, albeit a smaller workforce than that of Caliber, from
the “most qualified” employees of Caliber. The preemployment screening imposed no
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requirements that any Caliber employee would not be expected to meet. Employee Morton
confirmed that, as Caliber employees, “we had to be able to drive.” Caliber employees were
subject to preemployment drug testing pursuant to Section 24.2 of the contract between Caliber
and the Union. Vice President Armine was familiar with Caliber's employment practices and
“had a high degree of confidence” that the Caliber employees would be qualified. His
confidence was confirmed by the Respondent’s hire of two Caliber employees as supervisors
and the hire of 20 Caliber employees, more than 90 per cent of its workforce of 23.

Under the theory of the General Counsel and the Charging Party, the Respondent
should have refused to bargain and assumed that the Region would dismiss any Section 8(a)(5)
charge filed by Shopmen’s Local 518 because the Respondent was screening employees with
regard to its minimal job related preconditions to employment, i.e. senses and reflexes
undisturbed by the ingestion of drugs and truthful reports of traffic violations. | find that the
foregoing is an assumption that the Respondent was not required to make. Under the General
Counsel’s theory, the Respondent should have trusted that the Region would credit a claim by
the Respondent that it could not be certain that its stated intention to hire from the current
workforce would be realized because an insufficient number of Caliber employees, all of whom
were required to have a valid drivers license and were subject to Section 24.2 of their Union’s
contract with Caliber adopting the Drug Free Workplace Act, might not meet those requirements
S0 as to constitute a majority of the Respondent’s workforce. | reject that theory. | find that the
Respondent had no reason to suspect or believe that an insufficient number of Caliber
employees would qualify for employment so as to constitute a majority of its workforce.

The Charging Party, citing multiple cases, argues that the Respondent had no obligation
to bargain until it actually hired a majority of the predecessor’'s employees. | disagree. The
cases cited, including A to Z Maintenance Corp., 309 NLRB 672 (1992) which the Charging
Party discusses, are all factually distinguishable. In A to Z Maintenance, the new employer was
“to hire not only from those prospects suggested by [the union] ... but from other sources.” Id at
673. The prematurely recognized union did not represent a majority of the unit employees and
there was a “significant difference” between the former unit and the unit to which the employer
granted premature recognition. Id at 674. There was “no successorship bargaining obligation
under Burns.” Id at 675. The Charging Party does not cite or address Board precedent as stated
in C.M.E., Inc., supra, and Galloway School Lines, supra.

The General Counsel, citing Marriott Management Services, 318 NLRB 144 (1995),
argues that Road & Rail is precluded from being a “perfectly clear” successor because it
“announced to Shopmen’s [Local 518] and therefore to employees, its intent to establish a new
set of conditions of employment before offering a single employee a job.” In Marriott
Management, the Board acknowledged that communications with an incumbent union are
“regarded ... as communications with the employees through their representative.” Id. at fn. 1.
See also EIf Atochem North America, Inc., 339 NLRB 796, fn. 3 (2003). In Marriott, the new
employer announced that the health and welfare and pension plan in the incumbent union’s
contact were unacceptable, thus effectively stating its intention to establish its own terms and
conditions of employment. Id. at 144, 148. In the instant case, the parties stipulated that, on
April 15, the Respondent “notified Shopmen’s Local 518 that it would hire a majority of Caliber
... employees, that it would recognize Shopmen's Local 518, and that it desired to negotiate
changed terms and conditions of employment....” [Emphasis added.] Significantly, the
Respondent did not announce that it was going to unilaterally establish any term or condition of
employment or state that any specific provision of the current contract was unacceptable. It
stated that it “desired to negotiate.” It did so. In doing so, the Respondent abided by existing
precedent that makes it imperative that the Respondent bargain with the incumbent collective
bargaining representative “prior to the new employer’s extension of formal offers of employment
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to the predecessor’'s employees.” Canteen Co., 317 NLRB 1052, 1053 (1995).

The General Counsel, cites MV Transportation, 337 NLRB 770 (2002), in which the
Board overruled its decision in St. Elizabeth Manor, Inc., 329 NLRB 341 (1999), which provided
for an insulated period following successorship, and returned to the “doctrine that an incumbent
union in a successorship situation is entitled only to ... a rebuttable presumption of continuing
majority status.” The Board, St. Elizabeth Manor, specifically noted that its discussion related to
situations involving “an ordinary successor—i.e., one that does not make it ‘perfectly clear’ that
it intends to retain its predecessor’s employees ...." Id. at 343 fn. 6. MV Transportation does not
mention the Burns “perfectly clear” exception. The General Counsel, although implicitly
acknowledging that there is no probative evidence of significant disaffection among the unit
employees, refers to “seeds of discontent” that “may have matured.” There is no objective
evidence rebutting the Union’s majority status. There is no evidence that the Respondent was
aware that any more than the six employees on second shift at Hazelwood did not desire to be
represented by the Union at any time prior to August 2 when the first authorization card for
Teamsters Local 604 was signed. The filing of the representation petitions by Teamsters Local
604 in August did not rebut the Union’s majority status. Marion Memorial Hospital, 335 NLRB
1016, 1018 (2001). MV Transportation is inapplicable in this “perfectly clear” successor case.

No party has cited, nor have | found, any case in which a Section 8(a)(2) violation has
been litigated where the Respondent announced its plan to staff its workforce with current
employees, did not announce that it was setting initial terms and conditions of employment, and
consulted with the employees’ collective bargaining representative and negotiated regarding the
changes it sought to institute that differed from the current contract. Board precedent
establishes that the Respondent would, in these circumstances, have violated Section 8(a)(5) of
the Act if it had not consulted with the employees’ collective bargaining representative. The
Respondent, having announced its hiring plan, bargained with the employees’ collective
bargaining representative and the parties agreed to certain changed conditions of employment,
including a reduced number of paid days off and, presumably although not specifically stated, a
change in the identity of the insurance carrier, as well as various changes of wording in the
contract. They memorialized their agreement in a collective-bargaining agreement to be
effective upon the date that the Respondent assumed operations. There was no unlawful
premature recognition. The memorialization of the changed terms of employment, together with
multiple unchanged terms, is consistent with Section 8(d) of the Act, which provides for the
“execution of a written contract incorporating any agreement reached if requested by either
party.” | shall recommend that the Section 8(a)(2) and (3) allegations relating to the
Respondent’s recognition of Shopmen’s Local 518 be dismissed.

B. The Allegations Relating to Union Security

The contract between the Respondent and the Union contains a valid union security
provision. | have found that the Respondent’s recognition of the Union and execution of a
contract was proper, | shall recommend that the Section 8(a)(3) allegations relating to
enforcement of the valid union security provision be dismissed.

The complaint currently alleges five instances of Section 8(a)(1) conduct relating to
communications concerning the employees’ obligations under the union security provision.
Counsel for the General Counsel’s brief withdraws subparagraph 5(A)(i). Subparagraph 5(C)
was withdrawn at the hearing. No evidence was adduced with regard to either allegation.

Subparagraph 5(A)(ii) alleges a threat by Supervisor Murphy, who oversaw Hazelwood
and Venice, on September 20 after the Road & Rail corporate office forwarded to him dues
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check-off authorization cards for Shopmen’s Local 518 with the following explanation:

Enclosed please find authorizations for check-off dues which can be distributed to the
employees (on a voluntary basis only) at the three locations covered by Local 518’s
Agreement. Employees should be told at some time, that they have the right to decline
to pay union dues, however, we are a shop which is subject to a union dues requirement
and that failure to tender dues may result in the union’s request for their termination.

Murphy distributed the dues authorization cards. Employee Darrell Essex testified that
he informed Murphy that he would not sign the card and that Murphy initially responded that he
would have to let him go. Shortly thereafter, Murphy made a telephone call and then amended
his response to Essex, stating that he needed to report to the Union “anyone who won't sign."
Murphy testified that he simply read the document he was sent from corporate headquarters.

Essex did not sign the card after the “let him go” statement. He admits that Murphy
amended his response after making a telephone call, stating that he only needed to report to
the Union those who had not signed. The threat of termination was “effectively cured by [its] ...
prompt rescission.” Atlantic Forest Products, 282 NLRB 855 (1987). The Union was entitled to
know which employees would be tendering their dues rather than having them deducted by the
Respondent. | shall recommend that the foregoing subparagraph be dismissed.

Subparagraph 5(B) alleges that Area Manager Lawshe, on September 28, threatened to
discharge employees who did not sign dues check-off authorizations and told employees that
any employees who replaced them would be required to join the Union before they were hired.
Lawshe testified that he spoke with the employees, referred to his prior union membership, and
stated that he “would think [that signing the check-off authorization] ... is something that they
should do.” Employee Larry Vincent, who went to the restroom in the course of Lawshe’s
remarks, testified that he heard him mention “terminating employees” starting at the bottom of
some undefined list “if we didn’t sign with 518” and that, for everyone terminated, “he would
have somebody in the office who will sign with 518.” Vincent recalled that Lawshe mentioned
getting “sound advice from a lawyer.” Lawshe denied threatening termination for failure to
execute a dues deduction card. He was aware of the contractual obligation that employees
tender dues to Shopmen’s Local 518 and admits telling the employees that, if someone was
giving them advice, he hoped “that person does know what they’re talking about.” | credit
Lawshe. There is no probative evidence of a threat to terminate for failure to sign a dues check-
off authorization as opposed to failure to tender dues. There is no evidence that any statement
was made relating to replacement employees being required to join the Union before being
hired. | shall recommend that subparagraph 5(B) be dismissed.

Subparagraph 5(D), amended into the complaint at the hearing, alleges that, on August
3, Supervisor Ken Tourville threatened to discharge employees if they did not sign dues check-
off authorizations. On August 3, employee Essex solicited cards for Teamsters Local 604 at
Hazelwood. Employee Edward Morton testified that supervisor Ken Tourville stated that Essex
was going to “get us fired” and if “you don'’t sign the 518 [dues deduction] card you'll get
terminated.” Tourville denies the foregoing statement. There is no evidence of any solicitation
relating to dues check-off authorizations for Shopmen's Local 518 prior to September. | credit
Tourville's denial. | shall recommend that this allegation be dismissed.

Subparagraph 5(E), amended into the complaint at the hearing, alleges that Supervisor
Bob Murphy, on December 7, threatened to discharge employees if they did not sign dues
check-off authorizations. In December, President Mark McGilvray left dues deduction
authorization cards with Murphy at Hazelwood and requested that Murphy post a letter in the
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office. McGilvray stated that he would return the following Friday to pick up the authorization
cards. The posted letter cites the provision of the collective-bargaining agreement that requires
membership in the Union and states that “[s]ince the Company does withhold the initiation fee
and monthly dues, it is your responsibility to sign the application, dues authorization and
initiation authorization card so that the monthly dues ... [are] paid in to the office at the address
listed above.” Thereafter, Murphy acknowledges having a conversation with employee Edward
Morton. Morton testified that, in the presence of Supervisor Tourville, Murphy told him that
“corporate’s breathing down my neck. | don’t want to fire everybody, but if everybody doesn’t
sign the union card, everybody will be terminated.” Although Tourville did not recall being
present when Murphy “talked to employees about dues or dues authorization cards,” he was not
specifically asked and did not deny being present at a conversation between Morton and
Murphy. Although Murphy denied that he spoke of termination, he admitted asking Morton if he
had thought about signing the dues deduction authorization and telling him that "he was a good
employee, | didn’t want to lose him.” The foregoing admission implies such a threat. Murphy had
posted the letter stating that it was the “responsibility [of each employee] to sign the ... dues
authorization.” The letter does not acknowledge the right of employees to tender dues without
agreeing to the check-off of dues. McGilvray was returning on Friday to pick up the documents. |
credit Morton and find that the Respondent threatened termination if the employees did not sign
dues check-off authorizations in violation of Section 8(a)(1) of the Act. Rochester Mfg. Co., 323
NLRB 260, 262 (1997).

Subparagraph 5(F), amended into the complaint at the hearing, alleges a threat to
terminate employees who did not sign check-off authorizations to Area Manager Lawshe on
December 9. Essex testified that Manager Lawshe asked him whether Hazelwood employees
were signing the “union dues cards.” Essex testified that Lawshe said that the “problem” was
with Local 518, that if the Union wanted employees who did not sign cards to be terminated
Road & Rail would have “no choice ... if the Union proposed that.” Lawshe denied threatening
any employee, including Essex, with termination for failing to sign a check-off authorization.
Essex acknowledged that he was unaware that he could meet his dues obligation by paying the
dues without authorizing the deduction from his pay. Any comments made by Lawshe relating to
termination for failure to tender dues pursuant to the valid union security provision in the
contract would, therefore, have been understood by Essex to have related to the failure to sign
a check-off authorization. | credit Lawshe’s credible denial that he threatened termination for
failure to sign a check-off authorization. | shall recommend that this allegation be dismissed.

Conclusions of Law
By threatening employees with termination if they did not fulfill their obligation to tender
dues to the Union by executing dues check-off authorizations, the Respondent has engaged in
unfair labor practices affecting commerce within the meaning of Section 8(a)(1) and (3) and
Section 2(6) and (7) of the Act.
Remedy

Having found that the Respondent has engaged in certain unfair labor practices, | find
that it must be ordered to cease and desist and post an appropriate notice.

On these findings of fact and conclusions of law and on the entire record, | issue the
following recommended?3

3 If no exceptions are filed as provided by Sec. 102.46 of the Board’s Rules and Regulations,
Continued
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ORDER

The Respondent, Road & Rail Services, Inc., Louisville, Kentucky its officers, agents,
successors, and assigns, shall

1. Cease and desist from

(a) Threatening employees that they will be terminated if they do not fulfill their obligation
to tender dues to Shopmen’s Local 518 by executing dues check-off authorizations.

(b) In any like or related manner interfering with, restraining, or coercing employees in
the exercise of the rights guaranteed them by Section 7 of the Act.

2. Take the following affirmative action necessary to effectuate the policies of the Act.

(a) Within 14 days after service by the Region, post at its facilities in Wentzville and
Hazelwood, Missouri, and Venice, lllinois, copies of the attached notice marked “Appendix.”
Copies of the notice, on forms provided by the Regional Director for Region 14, after being
signed by the Respondent's authorized representative, shall be posted by the Respondent
immediately upon receipt and maintained for 60 consecutive days in conspicuous places
including all places where notices to employees are customarily posted. Reasonable steps shall
be taken by the Respondent to ensure that the notices are not altered, defaced, or covered by
any other material. In the event that, during the pendency of these proceedings, the Respondent
has gone out of business or closed the facilities involved in these proceedings, the Respondent
shall duplicate and mail, at its own expense, a copy of the notice to all current employees and
former employees employed by the Respondent at any time since December 7, 2004.

(b) Within 21 days after service by the Region, file with the Regional Director a sworn

certification of a responsible official on a form provided by the Region attesting to the steps that
the Respondent has taken to comply.

IT IS FURTHER ORDERED that the complaint is dismissed insofar as it alleges
violations of the Act not specifically found.

Dated, Washington, D.C.  March 7, 2005

George Carson |l
Administrative Law Judge

the findings, conclusions, and recommended Order shall, as provided in Sec. 102.48 of the
Rules, be adopted by the Board and all objections to them shall be deemed waived for all
purposes.

4 |If this Order is enforced by a Judgment of the United States Court of Appeals, the words in the
notice reading “POSTED BY ORDER OF THE NATIONAL LABOR RELATIONS BOARD” shall
read “POSTED PURSUANT TO A JUDGMENT OF THE UNITED STATES COURT OF
APPEALS ENFORCING AN ORDER OF THE NATIONAL LABOR RELATIONS BOARD.”
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APPENDIX
NOTICE TO EMPLOYEES

Posted by Order of the
National Labor Relations Board
An Agency of the United States Government

The National Labor Relations Board had found that we violated Federal labor law and has
ordered us to post and obey this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union

Choose representatives to bargain with us on your behalf

Act together with other employees for your benefit and protection
Choose not to engage in any of these protected activities

WE WILL NOT threaten you with termination for failing to fulfill your obligation to tender dues to
Shopmen’s Local 518 by executing dues check-off authorizations. You are, under our contract
with Shopmen’s Local 518, obligated to tender union dues, but you are not obligated to execute
a check-off authorization.

WE WILL NOT in any like or related manner interfere with, restrain, or coerce any of you in the
exercise of your rights guaranteed by Section 7 of the Act.

ROAD & RAIL SERVICES, INC
(Employer)

Dated By

(Representative) (Title)

The National Labor Relations Board is an independent Federal agency created in 1935 to enforce the National Labor
Relations Act. It conducts secret-ballot elections to determine whether employees want union representation and it
investigates and remedies unfair labor practices by employers and unions. To find out more about your rights under
the Act and how to file a charge or election petition, you may speak confidentially to any agent with the Board'’s
Regional Office set forth below. You may also obtain information from the Board's website: www.nlrb.gov.
1222 Spruce Street, Room 8.302, St. Louis, MO 63103-2829
(314) 539-7770-3200, Hours: 8:00 a.m. to 4:30 p.m.

THIS IS AN OFFICIAL NOTICE AND MUST NOT BE DEFACED BY ANYONE
THIS NOTICE MUST REMAIN POSTED FOR 60 CONSECUTIVE DAYS FROM THE DATE OF POSTING AND MUST
NOT BE ALTERED, DEFACED, OR COVERED BY ANY OTHER MATERIAL. ANY QUESTIONS CONCERNING THIS
NOTICE OR COMPLIANCE WITH ITS PROVISIONS MAY BE DIRECTED TO THE ABOVE REGIONAL OFFICE'S
COMPLIANCE OFFICER, (314) 539-7780



